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the validity of such a condition depends upon rather a fine distinction. Where the amount of damage sustained by a breach of the contract is to be ascertained by specified arbitration before any right of action arises, the condition is good; but where all matters in dispute, of whatever sort, are to be referred to arbitrators and to them alone, the condition is illegal. The one imposes a condition precedent to a right ot action accruing, the other endeavors to f re-vent any right of action accruing at all. As well put by an English judge: *If a tenant covenant that he will cultivate the demised land in a husband-like manner and also covenants that if any dispute shall arise in respect thereof it shall be referred to arbitration, an action may nevertheless be maintained ; but where the covenant is to pay such damages as shall be ascertained by an arbitrator, no action will lie until he has ascertained them.'
"The principle is frequently applied in the United States to contracts for the construction of buildings, railroads, canals and other works involving numerous details. These contracts give rise to many questions which a court of law might reasonably send to a referee, and the parties may agree that such questions shall be determined by an architect or engineer or by arbitrators, and that such determination, or a bona ftde effort to obtain it, shall be a condition precedent to the right to bring an action on the contract. Contracts of insurance usually contain similar clauses. Thus an insurance policy provided that, in case of differences arising touching any loss or damage, the matter might at the request of either party be submitted to impartial arbitrators whose award in writing should be binding on the parties to the amount of such loss or damage, *lmt shall not decide the liability of the company under this policy;' .also, 'it is furthermore mutually agreed that no suit or action against this company for the recovery of any claim by virtue of this policy shall be sustainable in any court of law or chancery until an award shall have been obtained fixing1 the amount of such claim in the manner hcrcinabovc provided.1 It was held that no suit could be sustained against the objection of the company until an award had been made, although neither party ^previous to the suit had requested arbitration,
But it must be expressly stipulated in all cases that. t.l)e award or determination is a condition precedent to the rijjlit of action on the contract, or the agreement to arbitrate will be of no effect.
Agreements of a similar nature have been held illegal, as aiming to oust the jurisdiction*of the courts; as, for example, a provision in the by-laws of a benefit association that, the decision of the officers on the claim of a member shall be final and conclusive. And parties are not allowed by contract to vary the procedure in the courts prescribed by statute. In Illi-